
Background: 
Federal regulation of New York’s commercial fishing fleet began shortly after the 
Magnuson Stevens Act (MSA) was signed into law by Congress in 1976, in the 
late 1970s and early 1980s. The MSA started the process of regulating fisheries 
in US waters from three to 200 miles off the shoreline, in what was then termed 
the Exclusive Economic Zone (EEZ.) The intent of the MSA was to restrict 
foreign fishing vessels to 200 miles offshore so as to allow for increased US 
commercial fishing opportunities within our jurisdictional waters. 
 
The MSA created eight regional fishery management councils to act as advisory 
roles to the Department of Commerce’s National Marine Fisheries Service 
(NMFS), the lead agency in regulating federal fisheries. NMFS is housed in the 
National Oceanic and Aeronautic Administration (NOAA).  
 
99% of all commercial fishing in New York takes place from Long Island ports. 
Due to its geography and the migratory patterns of the region’s fish species, two 
separate regional fishery management councils established by the MSA; the New 
England Fishery Management Council (NEFMC) and the Mid-Atlantic Fishery 
Management Council (MAFMC), regulate New York’s federal fisheries within the 
EEZ. New York has state representation on the MAFMC (presently one 
obligatory and two at-large seats), and none on the NEFMC. 
 
The MAFMC regulates 13 species of fish in federal waters that are caught by 
New York fishermen http://www.mafmc.org/species/species.htm, the NEFMC 
http://www.nefmc.org/ regulates nine other EEZ fisheries, including the 
groundfish complex (20 stocks of 13 species of fish), whiting, monkfish, and 
dogfish among others. For monkfish and dogfish the MAFMC and the NEFMC 
both regulate the fishery. NEFMC is the lead on monkfish; MAFMC is the lead on 
dogfish. 
 
The Atlantic States Marine Fisheries Commission is the lead agency for inshore 
state-jurisdictional fisheries, those that occur primarily in waters from zero to 
three miles. Members from 15 states from Maine to Florida sit on the ASMFC; 23 
species of fish are regulated http://www.asmfc.org/  
 
For fisheries that occur in both inshore (0-3) and offshore (3-200) waters, either 
the federal (NEFMC or the MAFMC), or the ASMFC, becomes the lead agency. 
 
As fishery management and quotas evolved in the 1990s, five NY fisheries were 
regulated by the MAFMC and the ASMFC based on a state-by-state quota 
method.  
 
In that method, each state was required to document commercial landings data 
for each fishery for a prescribed period of years (called the baseline time periods) 
then the lead fishery management council (either the MAFMC or the ASMFC) 
would determine what percentage of the fishery each state caught, and then 
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divvy up the overall yearly quota of fish to each state based on that percentage. 
 
The problem: State-by-state quota regulations created by the MAFMC and 
approved by NMFS in the 1990s in four fisheries were prejudicial against 
New York fishermen, based on a faulty data-collection model that was 
incapable of collecting accurate landings data. The NMFS’ New York data-
collection model was called the “box method.” No other state utilized this 
method to count fish landings data.  
 
We believe New York was given an inaccurate percentage of the overall coast-
wide landings quota for the black sea bass, bluefish, scup and summer flounder 
fisheries according to landings data tabulated by NMFS based on a data-
collection process called the “box method.” No other state in the Mid-Atlantic 
utilized the box method. 
 
New York’s method of boxing fish dates back to the turn of the century to supply 
the markets in New York City. Fish are caught and placed in boxes by species at 
sea. Fish are considered “landed” when they are offloaded at a dock in port. 
“Landings” refer to the sum of fish caught by species on any given day, or trip 
(more than one day at sea.)  
 
Once the fish (in boxes) was packed by the dock on pallets and placed on a 
truck, the fish was then shipped most often to Fulton Fish Market in New York 
City. Pack houses make/made their money based on selling boxes and shipping 
the boxes to Fulton; there is/was no vested interest in knowing the fish species in 
the boxes. 
 
NY fishermen usually do not sell their fish to the packing docks directly, but ship 
them on consignment to fish buyers at Hunts Point Market. Sold at auction by 
fish buyers, fishermen are then sent a “return” from the buyers. The return shows 
the fish sold that day by species, the price per pound sold and a check for 
payment for fish sold less shipping costs. In NY fish are generally not sold at the 
dock of landing as they are in most other states. 
 
NMFS port agents used the “box method” of data collection in NY to count fish 
landings. They would go to the various NY pack-out docks monthly and review 
shipping records that indicated the total number of boxes of fish shipped to 
Fulton per month. They would then speak to the dock manager and ask for a 
breakdown of fish species in the boxes.  
 
Using the number of boxes multiplied by an average weight per box, they would 
calculate total weight. NMFS port agents would then tabulate the number of 
boxes shipped by the fish species as it was told to them, or decide based on their 
own experience and use that information to determine total landings for New 
York’s commercial fishermen.  
 



NMFS port agents in other Mid-Atlantic states and New Bedford used a data 
collection method called “the weighout system.” Fishermen in all other Mid-
Atlantic states would receive a weighout receipt from the dock to which they sold 
their fish with the vessel name, date, and pounds landed of each species. The 
dock would then sell those fish to dealers and fish markets. 
 
NMFS describes the weighout system as detailed trip-level landings records 
contained in master data files maintained by the Northeast Fisheries (Science) 
Center.  
 
According to a NOAA technical memorandum written in 1990, 
http://www.nefsc.noaa.gov/publications/tm/pdfs/tmfnec78.pdf  
 
“The basic structure of the program was developed in 1980 by the Northeast Fishery 
Management Task Force, made up of members of the New England and Mid-Atlantic 

Fishery Management Councils, commercial fishing industry, and NMFS.” 
 
“The task force developed guidelines for reporting fisheries statistics for stock 
assessments by outlining a three-tier system for collecting fisheries information (Chang 
el aL 1987; Schultz 1989).” 

 
“The first tier calls for determination of landings by species and vessel trips. Port agents 
employed by, or contracted by, the NMFS use weighout records, which are copies 
of the receipts that fishermen receive from buyers when they sell their fish. These 
records, as they are obtained from the buyers, contain the date of purchase, name 
of vessel or fisherman that sold the fish, species and market category, pounds, 
and value or price paid.” 
 
“The second tier depends on data obtained from fishing trip logbooks, or from dockside 
interviews of vessel operators by port agents. Data collected in such interviews include 
date sailed and landed, gears fished, quantity of fish landed, fishing locations (at a 
resolution of 10 minutes of latitude and longitude, or a 10-minute square), days fished, 
days absent, mesh sizes, number of tows, duration of tows, depths fished, time lost, and 
species and quantity of fish discarded.” 
 
“The third tier depends on samples of selected· trips from which detailed tow-by-tow 
information is collected for stock assessment and fisheries management. This 
information comes from port agents, fishing trip logbooks kept by fishermen, or at-sea 
observers on board vessels during fishing operations. The third tier has been 
implemented for selected fisheries (i.e., the domestic sea sampling program and the 
experimental whiting fishery pro- gram in 1988-89). There is still no tow-by-tow logbook 
system on a regionwide basis.” 
 
“After port agents collect weighout records for the first and second-tier data, the records 
for trips for which dockside interviews were conducted are coded. The weighout records 
for trips for which interviews were not conducted are also coded. In the latter case, 
certain data (e.g., area fished to 30 minutes of latitude and longitude and days fished) 
are estimated based on those trips that were interviewed.” 
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“Data collection under the three-tier system follows a direct line from port agents to the 
NEFC. Data are entered into computer files and audited by port agents. The data 
receive a final audit at the NEFC before being entered into NEFC databases. These 
databases are subsequently forwarded to NMFS in Washington, D.C., for archiving and 
for the annual publishing of U.S. fisheries statistics.” 

 
This difference in the NMFS data collection/reporting system between defined 
weighout data above and the box method put NY at a severe and significant 
disadvantage relative to baseline calculations for state-by-state quota allocations. 
Summer flounder, scup, sea bass and bluefish were all allocated in this manner.  
 
NMFS port agents reported their findings to NMFS for entry into the NMFS 
Commercial Landing Database. Landings totals were based on weighout 
receipts, and in New York, the box method. Landings were also collected in state 
waters through other methods, but the majority of federally-landed species were 
tabulated in this method. New York was the only state to use the box method for 
landings data.  
 
The box method was highly inaccurate for a variety of reasons:  
 

   NY fishermen did not trust NMFS port agents; they believed their data to 
be proprietary, and did not want other fishermen privy to their catch or 
where they caught it because of the fluctuation of fish prices based on 
who caught what and when; supply and demand. Fishermen felt the port 
agents would share that information with other fishermen/dock managers. 
 

   Some dock managers were given the directive to not tell the contents of 
fish boxes to NMFS port agents, since the program was voluntary and 
fishermen felt it would affect fish prices if other docks knew what 
fishermen were catching. If one particular dock had a high price-per-pound 
fish landing, it was the concern of those fishermen landing that fish that 
the manager might tell the port agent where they were catching them, and 
that information could be transmitted to other fishermen, so the price per 
pound would drop. 

 

   Dockside interviews were sporadic (for years) by some members of the 
NMFS port agent staff in New York. At best, they visited the docks once a 
month, but only during daytime business hours. Many fishermen during 
that time period fished round-the-clock; there was no such thing as 
“normal” business hours for the fleet.  
 

   North Carolina and Massachusetts also sent transfer trucks to NY ports to 
purchase fluke right off the boat and it is believed that those fish were 
counted toward NC and Massachusettsʼ quotas.  

 

   There was a large cash trade in commercial fishing back in the 1980s, 
when there were no quotas on catch. 



 

   We have been told that internal documents from NMFS detail problems 
with New York and the box method, though at no point did National Marine 
Fisheries Service attempt to utilize another method to recreate landings 
weighout data in New York, even when they were told and made aware 
that the data received from NY was inaccurate and faulty. 

 
Baseline fishery landings were established for the following time periods for each 
fishery and then the MAFMC divvyed up the fisheries based on each state’s 
weighout data: 
Black seabass 1980-2000 
Bluefish 1978-87  
Scup 1983-92 
Summer flounder (fluke) 1980-89  
 
Amendment Two to the MAFMC’s summer flounder (fluke) fishery management 
plan was ratified on October of 1991 by the MAFMC and then approved by 
NOAA in August of 1992, allowing for the state-by-state distribution of fluke quota 
to stand, thereby sticking NY with a seven-percent landings-total of the overall 
state-by-state quota for fluke. Neighboring states New Jersey and Rhode Island 
held 16 and 15 percent of the quota respectively. In 2010 that translated to $2 
million dollars less in NY fluke landings sales compared to RI and NJ. 
 
Since 1980 in the Mid-Atlantic, more than 77 percent of the overall fluke caught 
has been in the EEZ. What this means economically in 2012 to NY’s fishermen is 
while their boats can fish side by side to NJ and RI boats catching the same 
stock of fluke, they are being unfairly disadvantaged from landing those federal 
waters fish based on inadequate data collection from 30 years ago.  
 
An inaccurate data system that was created by NMFS and then approved by 
council members of the MAFMC that we believe was in direct contradiction of 
National Standard Four of the MSA. , pg 58 
http://www.nmfs.noaa.gov/msa2007/docs/act_draft.pdf  
4) Conservation and management measures shall not discriminate between residents of 
different States. If it becomes necessary to allocate or assign fishing privileges among 
various United States fishermen, such allocation shall be (A) fair and equitable to all 
such fishermen; (B) reasonably calculated to promote conservation; and (C) carried out 
in such manner that no particular individual, corporation, or other entity acquires an 
excessive share of such privileges. 

 
In MAFMC’s fluke Amendment Two briefing book, the council refuted the 
argument that MSA’s National Standard four was discriminatory because they 
called the argument “too narrow:” 
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Unfortunately there was no legal challenge of the meaning of “too narrow” at the 
time of the implementation of Amendment Two by NY fishermen. 
 
They were told if they tried to sue, they would never win, and as such had to 
accept their fate. This information was told to them in specific conversations held 
by NY fishermen with Northeast Regional heads Rollie Schmitten, former asst. 
administrator for NMFS, and Andrew Rosenberg, Northeast Regional Office 
(NERO) administrator. 
 
When they asked if they could appeal the ruling via a council vote, they were told 
there were not enough votes on the council to overturn the state-by-state quota 
in exchange for a coast-wide quota system, (one that is in place in many other 
fisheries in the Mid-Atlantic.) NY was a have-not in the MAFMC council (against 
the states with large proven weighout data who wanted the state-by-state 
system.)  
 
Even an attempt to use the five years (1985-1989) as a baseline since NY had a 
larger percentage of catch for the fluke fishery during those years was shot down 
by those that fared better with ten, and as such, the 10-year baseline was chosen 
(see next page.) 
 
In 1993, Connecticut successfully argued to the MAFMC to increase 
Connecticut’s fluke quota based upon CT arguing successfully that they did not 
have a port agent or appropriate weighout data for the years 1980-1986. They 
took the average of NY. RI, MA and NJ’s quota from 1987-91 and compared it to 
CT’s landings for those same years to create a percentage to estimate CT’s 
quota from 1980-86, from which they derived the new coastwide quota for CT in 
Amendment Four for fluke. 
 



 
The baseline 10-year commercial fishing landings totals for summer flounder (fluke) above  

 
According to Amendment Two, weighout data was used to determine the state by 
state quota, which according to the amendment represents 70% of the fluke 
fishery. New Yorkʼs version of weighout data= box method. If you look at NYʼs 
data, there is quite a bit of “weighout data” that does not specify what fish, under 



the term “unknown.” We believe also a great deal of that unknown fish could be 
fluke. 

 
 
NC apparently was not involved in the weighout method also but had state 
specific data for the years that were chosen to represent the fluke fishery when 
cutting up the pie. 

 
Solution: 
 
NY State should sue NMFS asserting that the box method of fishery data 
collection for NY during the baseline periods was fatally flawed, inaccurate, and 
prejudicial as per National Standard Four of the MSA to NY’s commercial 
fishermen in the federal fluke, black seabass, scup and bluefish fisheries.  
 
Not only was the box method prejudicial, but NMFS and the NFSC (Northeast 
Fisheries Science Center) showed willful disregard through internal memos for 
NY’s commercial fishermen and the economic losses they suffered from 1992 to 
the present by disenfranchising them from federal fisheries, those that they 
traditional prosecuted primarily in the EEZ. They knew it was faulty and did 
nothing to fix it. 
 
Additionally sue NMFS for not adhering to National Standard Eight  
8) Conservation and management measures shall, consistent with the conservation 
requirements of this Act (including the prevention of overfishing and rebuilding of 
overfished stocks), take into account the importance of fishery resources to fishing 
communities by utilizing economic and social data that meet the requirements of 
paragraph (2), in order to (A) provide for the sustained participation of such 
communities, and (B) to the extent practicable, minimize adverse economic impacts on 
such communities.  
because of the long-term economic effects of the state-by-state quota upon New 
York’s commercial fishing communities, effects they noted in Amendment 8 to 



the scup fishery management plan (FMP) (see below.) 
 
As early as 1996 when discussing preferred choices for allocating the scup 
quota, they acknowledged in Amendment 8 to the MAFMC scup FMP that the 
state-by-state system was prejudicial to fishermen of different states, describing 
the fallout from the fluke state-by-state quota system to those states who 
received the smallest percentages of quota 
http://www.mafmc.org/fmp/pdf/SFSCBSB_Amend_8.pdf  pg 64 
 

 
 
 
Amendment 8 adjusted the scup fishery to a modified partial coastwide/partial 
state-by-state quota system. In the summer months, the fishery is divvyed into a 
state-by state quota system to allow inshore fishermen that fish in state waters 
equal access to the resource. Then in the Winter I and Winter II period, when 
traditionally a larger portion of the fishery took place offshore, scup is regulated 
by a coastwide quota system in which all states have the same limit per trip until 
the quota for that period is caught. 
 
A solution for NMFS to avoid a lawsuit would be create a modified partial state by 
state/ coastwide fishery for the fluke, black sea bass and bluefish fisheries, as 
the MAFMC did for the scup fishery in 1996. NMFS will state that only the council 
can do that, but because of the voting make-up of the council as per the MSA, 
those that are have-nots (CT, NY) will never have enough votes on the council to 
make that happen at the MAFMC. 
 
The scup model would be the correct way to equitably regulate the fluke, bluefish 
and black sea bass fishery, instead of state-by-state quotas as it now stands, 
taking into account the inshore and offshore fisheries and their historic 
participation. 
 
 
Conclusion: 
 
NY commercial fishermenʼs landings were unfairly counted through the box 
method data collection system by NMFS, a system that was inaccurate and 
incomparable to the weighout method preferably used by the MAFMC and the 
ASMFC to decide state-by state quotas for the fluke, seabass, bluefish and scup 
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fishery. 
 
NMFS knew at the time the box method was flawed and faulty, but did nothing to 
ameliorate the situation, showing willful disregard for NY’s commercial fishermen. 
As a result of NMFS lack of action, the MAFMC’s decision to use weighout data 
to determine NY’s fisheryʼs quotas and percentages for four species was flawed.  
 
On NMFS’ own website, they refer to the data collection process as varying from 
state to state, but includes supplemental surveys by NMFS to “ensure that the 
data from different states and surveys is compatible” 
http://www.st.nmfs.noaa.gov/st1/commercial/landings/back.html 
 
NMFS never attempted that for New York’s commercial fishermen and as such 
have created an enormous economic burden on these fishermen for lost revenue 
for the last 20 years. 
 
NY commercial fishermen can produce fish buyer fish returns showing the fish 
species and pounds sold for trips during the baseline time periods. It is our belief 
that landings of unknown fish as per NMFS will in fact show actual landings of 
fluke, bluefish and black sea bass that were not counted in the NMFS weighout 
database.  
 
While a complete inventory of all fishermen’s returns from the time period is not 
possible due to those that have died, left the fishery or moved, it is possible in 
some of the larger ports to create a picture of what the fishery was during the 
baseline period, one which was never attempted by NMFS. 
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